California Integrated Waste Management Board

Board Meeting
January 23, 2008
AGENDA ITEM 12
ITEM

Consideration Of Revisions To The Extended Producer Responsibility Framework And Request For Direction On Next Steps
I.
ISSUE/PROBLEM STATEMENT
Extended Producer Responsibility (EPR) seeks to shift the responsibility for the end-of-life (EOL) management of discarded products and materials from local government to private industry, thereby incorporating the costs of product collection, recycling, and/or disposal into the total product cost, and encouraging product design, source reduction, and reuse so as to have a reduced impact on human health and the environment.  In February 2007, the California Integrated Waste Management Board (CIWMB or Board) adopted Strategic Directive 5: Producer Responsibility (SD-5), which calls for producers to assume the responsibility for the safe stewardship of their materials in order to promote environmental sustainability.  
Currently, California addresses products with problematic EOL management issues via a patchwork of product-specific (e.g., lighting, computers, tires) or substance-specific (e.g., mercury, lead, brominated flame retardants) legislation.  An EPR Framework, as used elsewhere in the world, can offer an alternative to this existing piecemeal approach, while providing the flexibility to customize individual product stewardship plans toward the most effective approach for any particular product or product category.  

In September 2007, the Board adopted an Extended Producer Responsibility Framework as an overall policy priority to guide proposals to seek statutory authority. Specifically, the Framework, if enacted legislatively, would provide the Board with authority to establish overall product stewardship program (program) requirements and procedures, including but not limited to:  1) establishing product selection procedures and selecting product categories; 2) requiring producers of selected categories to work with retailers, haulers, local jurisdictions, and other stakeholders, as appropriate, to develop and implement Board-approved plans to address the targeted products; 3) specifying what provisions must be addressed in each plan (e.g., goals, fee or cost structures, administration, reporting, etc.); and 4) specifying enforcement mechanisms such as penalty procedures and provisions for non-compliance.  

The approval of a product stewardship plan would not preclude the implementation or expansion of existing programs, nor would it preclude consideration of other approaches to end-of-life product management (such as for e-waste).  The use of product-specific stewardship plans would be a key component in providing producers with the flexibility to customize programs for specific products.   While each plan would address certain topics, how each topic would be implemented would be unique and customized for the product.  Producers would also have the option of creating individual plans or participating in group or other plans.
This agenda item asks the Board to consider and adopt a refined version of the EPR Framework that was previously adopted on September 19, 2007 (see Attachment 1. Overall Framework for an Extended Producer Responsibility System in California).    

II.
ITEM HISTORY

On November 14, 2007, Board staff conducted the Stakeholder Consultation Workshop on Extended Producer Responsibility (EPR) Framework to solicit further input on how to refine and improve the EPR Framework. 

At the September 19, 2007 meeting, the Board adopted an Extended Producer Responsibility Framework (Attachment 1 to the September 19, 2007 item) as an overall policy priority to guide proposals to seek statutory authority.  The Board also directed staff to:

· seek additional input from the broad stakeholder community on the Framework and the development of proposals for statutory change and return to the Board for further refinement,  

· continue existing voluntary product stewardship initiatives,

· conduct further research, and 
· convene an advisory committee to further examine the proposed methodology and determine and prioritize products for future new product stewardship programs for consideration by the Board (note that staff anticipates conducting this in spring 2008.


At the July 11, 2007 Strategic Policy Development Committee Meeting, the Board heard a presentation and discussed the contractor report, "Framework for Evaluating End-Of-Life Product Management Systems in California."  The framework described in the contractor report is separate from the EPR Framework discussed in this agenda item but provided background information to the Board on EPR systems.


At the June 5, 2007 Strategic Policy Development Committee Meeting, Board staff conducted a public workshop on Producer Responsibility to lay preliminary groundwork for subsequent discussion on the implementation of Strategic Directive 5.  

At the February 13, 2007 Board meeting, the Board adopted Strategic Directive 5: Producer Responsibility (SD-5). 
At the February 14, 2006 Board meeting, the Board approved contract concept number 2005-D-7 for a research report examining alternate financing strategies and models for universal waste (u-waste) and paint EOL management that might be implemented in California.  This project culminated in the July 11, 2007 presentation and discussion of the contractor’s report previously mentioned.

III.
OPTIONS FOR THE BOARD

Option 1: Adopt the revised EPR Framework as an overall policy priority to guide proposals to seek statutory authority; direct staff to research, analyze, and solicit input on issues such as ensuring a level playing field for product imports and other provisions of product stewardship plans that would be included in regulations developed pursuant to any EPR legislation; and direct staff to hold an educational workshop to demonstrate the practical implementation of existing EPR programs.

Option 2:  Adopt the revised EPR Framework as an overall policy priority to guide proposals to seek statutory authority; and direct staff to research, analyze, and solicit input on issues such as ensuring a level playing field for product imports and other provisions of product stewardship plans that would be included in regulations developed pursuant to any EPR legislation. 

Option 3:  Do not adopt the revised EPR Framework and direct staff to further action.

IV.
STAFF RECOMMENDATION

Staff recommends the Board adopt Option 1 and approve Resolution Number 2008-15.

V.
ANALYSIS

A.
Key Issues and Findings

As directed by the Board, staff conducted the Stakeholder Consultation Workshop on Extended Producer Responsibility (EPR) Framework on November 14, 2007 to solicit further input on how to refine and improve the EPR Framework.  It was attended by about 55 stakeholders with an unknown number of on-line participants.  Over half the attendees represented private sector interests.  Almost 88 percent of those attendees that completed the workshop evaluation form indicated that the workshop provided an excellent opportunity to effectively share ideas about the first five key elements of the Extended Producer Responsibility Framework.  
The comments staff received covered a range of topics including:

· Responsibility for products is shared and goes beyond the producer;

· Achievement of net environmental benefits seems unattainable when there are trade-offs among environmental media and issues that go beyond the CIWMB’s domain of solid waste; 

· Implementation needs to apply equally to imports as to domestic products, and lack of control over imports represents a significant barrier; 

· Economics will vary by product and some producers are not able to increase prices to cover increases in costs; 

· Other approaches may better achieve the goal to advance green design;
· Need for flexibility throughout (e.g., for specific products, roles and responsibilities of stakeholders); 
· Need for more information on the product selection process; 

· Clarification in goals, guiding principles, and definitions.  

Staff compiled an Analysis of Comments on Extended Producer Responsibility Framework (Attachment 2) that provides an overview of stakeholder comments, along with the Board staff responses.  Attachment 2 also references where the topic is addressed, and in some cases revised, within the Overall Framework for an Extended Producer Responsibility System in California (Attachment 1).  Board staff attempted to incorporate as many of the comments into the Framework, as appropriate, while trying to retain the highest degree of flexibility possible.

Staff grouped stakeholder comments into broad categories in Attachment 2 as follows:

A. Shared Responsibility

B. Effective Implementation

C. Cradle-to-Cradle Net Environmental Benefits 
D. Flexibility 

E. Definitions

F. Goals

G. Process

H. Support Without Additional Changes

For each category, staff has listed key stakeholder comments, staff’s response, and a reference as to where in the Framework the comment and any suggested revisions apply.

Board staff learned a great deal from the comments, including the need to better communicate how the Framework would provide for the development and use of product stewardship plans. Additionally, there was some confusion among attendees about the July 11 contractor report, which has the word “Framework” in its title.  This report is not part of the EPR Framework, but rather is one of many information sources that Board staff reviewed while drafting the Framework.  The financing of product stewardship programs would be determined as part of the product stewardship plans developed by producers, along with other stakeholders.

Key Issues

In this section, Board staff highlights five issues which were the subject of considerable discussion.  These are described below:

1.  Responsibility for products is shared and goes beyond the producer
There appears to be general agreement among stakeholders that responsibility for product stewardship is a shared responsibility.  For this reason staff has defined EPR to include “all entities involved in the product chain.”  Despite this, however, a few stakeholders have still repeatedly stated that the Board should more explicitly recognize shared responsibility.  This seeming confusion may be arising because the EPR Framework Goals section offers a general description of EPR which does not mention a shared responsibility, and a stated definition of EPR which does.  To clarify, staff removed the general description of EPR in the Goals section.  

Additionally, some stakeholders asked staff to consider using the US Environmental Protection Agency’s term “Extended Product Responsibility.”  After careful consideration, Board staff recommends retaining the existing terminology of “Extended Producer Responsibility” for the following reasons:

· The Board, with its passage of SD-5 in February 2007, has determined that it is producers who should ultimately be responsible for the safe stewardship of their materials in order to promote environmental sustainability;

· ”Extended Product Responsibility” is criticized in the literature as making no entity responsible, because everyone is responsible and therefore being weak.  Others have questioned, “How is a product responsible?”  

· It is unrealistic for the State to effectively and efficiently oversee and enforce a product stewardship program when a potentially unlimited number of system participants share the same level of responsibility under the program.  Producers are therefore a logical entity to emphasize, since the term "producer" can clearly be used to identify an original equipment manufacturer, brand name owner, and manufacturer.  In contrast, the term "product" does not identify any specific entity;  producers have control over of the design and marketing decisions, even if other factors may limit their ability to make these changes.  Producers have more decision-making power over the materials in their products and how they are put together and how easily they can be reused or recycled than do other stakeholders. 
In addition, Environment Canada is firmly of the view that the appropriate term is Extended Producer Responsibility which was adopted by the Organization for Economic Co-operation and Development (OECD) and this term is widely used in Canada and European Union countries.   No change was made to the Framework, except to remove confusing text (i.e., the general description of EPR in the Goals section) and better highlight shared responsibility as noted above.  
2.  Ability to achieve cradle-to-cradle net environmental benefits, given CIWMB’s domain of solid waste 
Several stakeholders commented about the need for government coordination (i.e., interagency Cal/EPA and national and international coordination), and a process for selecting products that have the greatest associated environmental risks and ability to offer the greatest benefits under a product stewardship program.  Additionally, existing statutory requirements may not always allow a preferred environmental solution.  These issues may be summed up as an overarching need to address cross-media/cross-organizational issues.

Staff concurs that it is essential to recognize that pollution occurs without respect to jurisdictional or organizational boundaries, and that net environmental benefits can be achieved when due consideration is given to trade-offs among environmental media and issues that go beyond the CIWMB’s domain of solid waste.  Staff has addressed this issue by adding language to the the Framework (see Attachment 1, sections on Guiding Principles and Section 4. D. General California State Government Responsibility).  

3. Advancing green design may also be achieved through other approaches 

Staff received written comments about a report prepared by the United Nations University concluding that other approaches, such as product standards like those in the European Union (EU) Directive for Energy Using Products (similar to California’s Appliance Efficiency Regulations), are more effective at advancing green product design than the EU WEEE directive, which is an extended producer responsibility approach.  Staff looked at several other reports on this topic that provide anecdotal information of producers making design changes in anticipation of the EU WEEE directive.  Overall, however, it appears that existing EPR programs provide weak incentives to advance green design, at least as in terms of how they have been implemented and measured so far.  

Staff agrees that product standards may provide good incentives to advance green design; however staff prefers multi-attribute standards over ones that only focus on a single environmental attribute.  Staff also believes there are ways to incorporate green design incentives into EPR programs.   

Although not fully explored, exemptions from regulation could be used as a means of stimulating green design and meeting other EPR goals.  For example, it may be possible to exempt products that have been redesigned to eliminate end-of-life concerns or conform to CIWMB-approved product certification standards that incorporate elements of green product design, along with other environmental criteria, as requirements for certification. 

Board staff views well-designed and implemented product certification standards, coupled with an exemption from regulation, as potentially a very viable incentive to advance green design.  Staff added language to the framework that would direct the State to consider product-specific exemptions as part of overall EPR governance.   

4. Implementation needs to apply equally to imports as to domestic products
Numerous stakeholders are concerned that product stewardship programs established under this Framework may not apply equally to imported products, which would give imported products a competitive advantage.  Staff asked officials with Environment Canada and British Columbia how they have addressed this issue.  In these systems, importers of products are covered under the definition of producer so they have to comply.  If a product is sold in a region and is not covered under a product stewardship plan, the third party Stewardship Organization brings it to the attention of the appropriate government entity and they take enforcement action.  Canadian officials report the system is working well.

Board staff agrees this is a very important issue and proposes to continue seeking further input from stakeholders, especially those who might have information about the effectiveness of the product stewardship program from their counterparts in Canada or in other regions with product stewardship programs.  Clearly, establishing a level playing field is fundamental to the overall success of EPR.  Staff therefore seeks Board direction to form an advisory group to discuss provisions for non-compliance that could be incorporated into regulations that would be developed pursuant to legislation authorizing an EPR Framework.  
Additionally, once a product category would be selected, through the Framework the product stewardship plans would need to address this topic and further actions may be needed to assure a level playing field.  

5. Need for flexibility throughout (e.g., for specific products, roles and responsibilities of stakeholders) 
Board staff agrees that flexibility is needed and believes the Framework indeed provides this.  Staff believes there may be some confusion about the development and function of product-specific product stewardship plans that are called for under the Framework and provides the following clarification.  

The Framework would establish rules for product selection and product stewardship plan approvals for selected products (also note that the Board has already directed staff to conduct more work on the specifics of the product selection process, and staff has included additional language on this issue in Section 6 of the Framework).  Producers would have the option of developing their own plan or participating in a plan developed by a group of producers (which may be through a third-party Product Stewardship Organization).  The plans would have to address certain topics, but how each provision is implemented is flexible.  Staff believes this approach would actually be more preferable than product-specific legislation, and that producers would agree if they better understood how it works elsewhere and might be applied in California.  

Staff also believes it would be beneficial to have a workshop with existing Product Stewardship practitioners to learn more about the provisions of product stewardship plans.  First-hand illustrations would be enormously helpful to all stakeholders in California, and staff proposes working jointly with California stakeholders to develop such a workshop.  Such an event would bring in outside experts who could better explain to all how systems work elsewhere, including where flexibility exists and where it does not.  
B.
Environmental Issues

There are no environmental issues associated with the adoption of an Extended Producer Responsibility Framework.  Environmental issues associated with the selection and implementation of priority products and programs would vary depending on the specific priority products selected.  There are no new environmental issues for voluntary product stewardship programs that are already underway.

C.
Program/Long Term Impacts

It is anticipated that in the long term, Extended Producer Responsibility will result in net environmental benefits as it is a stated goal.  Additionally, local government programs will be able to focus more of their limited resources on programs and issues they are currently unable to due to their physical and financial management of certain EOL products.

D.
Stakeholder Impacts

When product stewardship programs are in place, they will impact a set of stakeholders involved in the supply chain of selected products.  These stakeholders include, but are not limited to, producers, importers, distributors, retailers, haulers, and consumers.

E.
Fiscal Impacts

No fiscal impact to the Board results from this Item.  
F.
Legal Issues

There are no legal issues in addition to those discussed above.   

G.
Environmental Justice

Based on available information, staff is not aware of any environmental justice issues related to this Item.
VI.
FUNDING INFORMATION

This Item does not require any Board fiscal action.
VII.
ATTACHMENTS

1.  Overall Framework for an Extended Producer Responsibility System in California    
2.  Analysis of Comments on Extended Producer Responsibility Framework 
3.  Resolution Number 2008-15 

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Kathleen Frevert      
Phone: 916-341-6476 

Cynthia Dunn  






       916-341-6449
B.
Legal Staff:  Harllee Branch
Phone:  916-341-6056
IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

Staff received a variety input from stakeholders on the various Framework elements.  See Attachment 2, Analysis of Comments on Extended Producer Responsibility Framework for a list of comments.  
B.
Opposition

Staff received a variety input from stakeholders on the various Framework elements.  See Attachment 2, Analysis of Comments on Extended Producer Responsibility Framework for a list of comments.  
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